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The Arewments, and opinions of owe famous ſages of | 
the Common Law tonciing the power. xtent 
of cuſtomes of Cities . Townes, Corporations , aud 
- Inheritances, together with the determination of 
the Law' concerning the commodity, and uſe of 

' houſe: withth:ir appurtenances, and wherein as 

eTion may be maintaineable concerning the ſame, 

and wherein not. 


; 


Maa hath a houſe, and rhe 
© windows thereof open into <a . 
a another mans houſe, whe- 
\ ther hee may bunilda hoanſe, 
8 ſoas to ſtoppe up the fame 
lights, or not : concerning 
2 which, I purpoſe to ſhew 
you myopinion, and likewile toſhew unto you 

the neceſlty and uſe of houſes. 
| The firſt, and chiefe uſe of an houſe is to 
| defend man from the extremity of the winde, 
Tz and weather. And by the receit of comfortable 
io | lighc,and wholſome ayre. into the ſame to pre- 
ſerve mans body in health. 
Therefore whoſo taketh from man ſo great 
2 commodity as that which preſerverh mans 
health in his caftle, or houſe, doth ih & 
B Manner . 
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(1) 
Danner as great wrong as if he deſeiſed him al- 
rogether of his freehold. 

As if Thave a Mill, and an other will turne 
away the water running tothe ſame, I may bring 
an Aſſiſt againſt him. 

So, if I havea Pipe, which conveyeth water 
unto my houſe through the ground of an other 
man, and he will catmy pipe, I ſhall have an 
ation againſt him : In hike manner whoſs 
Ropperch my light, is the cauſe that no aire can 
enter intomy houle, without which no man can 
live, anda houſe lacking light, is rather a dun- 
geon then a honſe. | 
If one who hath a horrible fickeneſfſe bee 1n 
my houſe, and will not depart, an aQion will 
fie againſthim, and yet he taketh not gny aire 
from me, bur infefteth that which I Have. 

So if one caſt filth neere unto my houſe, I 

may bring my ation againſt him, If a man build 
ſo high Toe his houſe droppeth on my houſe, I 
ſhall have remedy againſt him. 
Andthough Fight, andayrebe common, yet 
if by any mans owne ace they may bee made 
private, they may not then bee taken from 
him, and if they be , he ſhall not be without 
remedy. 

This appeareth by Hawkes and Deere,which 
be fere nature,yer if by mans induſtry they are 
made tame, the owner will thereby gaine pro- 
in-them: but peradyenture it will bee 

layd, Theſoileis his owne, and it' is Downun: 


_ abſy; 


plough part of the ſame Land, I ſhall very well 


(3) 


obſq; injuria, what then? though it be bis owne, 


he muſt fo uſe it, that he hurt not his neigh- 
bour. 

Asif a man had a pond of water, and will 
ſuffer it todrowne his neighbours land, he (tall 
have remedy againſt him. 

If a man be bound to repaire the bankes of 
the ſeathat it drowne not the land adjoyning, 
and ſodoth nor, bur the land is drowned; an 
aQion licth againſt him. You may perhaps ſay 
there is plenty of light remayning , this not= 
withftanding our ation will lye very well, for 
the taking away, or impairing partthereof. As 
an action was brought quare srFevit,and 2. H.4. 
where a man had a way and an oiher plowed the 
ſame, and it was thought there thar an ation 


- would very well lie,and yet the way remained. 


If I have common 1a your Land, and you will 


maintaine an aQion againſt you. $0 it is of 
Common of Eſtovers, andpiſcary : And yet 
inall theſe caſes, the whole isnot gone, bur 
ſome part remaineth. This proveth that though 
he hath not ſtopped the whole light of 
houſe, yet for rhat he hath ſtopped parcell, an 
ation is very well maintainable, but if fon had 
ſaid,thaton the ſame (ide there had beene plen- 
ty of light, it might have better ſtood with 

reaſon. | 
As touching your cuſtome, whereby a man 
may ſtoppe his neighbours _ I chinke he 4 
; 2 $ 
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(4) 
1s rather malus uſus, ther-any caſtome: for as [ 
have learned of Mr, Hades, a cuſtom: is thus 
defined, Conſnetudo eft ins non ſcriptu 1 nunquant 
repugnans ration naturali, and therefore it any 
cuſtome ſwerue from reaſon, and naturall equi- 
ry, it 15 but 2alns ſus, and for that to be aboli- 
ſhed, for by enrendment,and conſideration of 
the law,and reaſon, every cuſtome had a reaſo- 
nable beginning,as that caſe in 35.H.6. of ſel- 
ting Iewels in Cheapfide may have a reaſona- 
ble beg , In like manner the cuſtome of 
Gavelignde,thatfonnes ſhall equally inheric the 
Lands of their farhers, Stich is the cuſtome., 
that ifa waman marrie without licence, that ſhe 
ſhall Jaoſe her dowry. 

S is 1: alſoof the cuſtome that one towne 
may enter Common with an other. All rheſe, 
and ſuch like may well bee thought to have a 
reaſonable beginning. 

Otherwiſe it 1s, where by intendment their 
beginning cannot be thought reaſonable. 

As thar a man ſhall pay reliefe, when thgthe 
ſhall marry his daughter. And as che cuftbme 
is in Mich, 35. H. 6. fo. 31. of the pledging of 
goods: Soit is of the cuſtome, to arreſt aman 
before the day of payment. In like ſort in 2. 
H: 4. that the tenant ſhall not pur his beaſts in- 
to the Common, before the Lord hath pur-in 
his, which peradventure hee will never doe, 
fo it 1s i@.1.6. If the Major of a towne will 
preſcribF&'to impound all beaſts which ſhall be 


dammage 
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dammage feſonet in his owne pound, and there . 
to keepechem till he be fatisfi-d as he liſt, or if 
he preſcribe rouſe, and occupie the ſame beaſts 
howſdeyer he pleaſerh. 

In 2. R. 3-and 22. E.4.one demanded whe- 
ther it were a good cuftome, that if the Mayor 
of a towne ſuſpect a man, that he may arreſt 
and impriſon him 3 daies: this was thought no 
good cuſtome, bur to be moſt abhorring, and 
diffonant from reaſon. And therefore foraſ- 
much as houſes bee neceſſary, and cannot bee 
wichout light , and ayre, their beginning was 
lawfull, neceffary, and reaſonable, bur that a 
man might {toppe up his neighbours lights, was 
neverneceflary, neyther had lawfull, orrea- 
ſonable beginning;neither at any timeobrained 
the force ofalaw,or cuſtome, for in K. Heery the 
2.his time, it was but a con(titution In Loxdos, & 
not any cuſtome,or law ; and therefore never 
allowed , or confirmed by Parliament, for 
Magna Charta Cs. 9. did confirme ſuch old 1i- 
berties and cuftomes as Lo»dow had at thattime- 
And therefore if this were not any: law 
or cuſfome at the time of the making of thar 


by the ſame, for che more generall Statutes ſhall 
have areaſonable conſtrugion. As the Statute 
that doth prohibire maintenance, ſhall have a 
conſtruction , for lawfull maintenance 1s not — 
thereby prohibited. Thelike law is thatwhere 5 
It is (aid, that a fine ſhall bee a Barreto a ſtwe 
B 3 coDerte;. 


coverte, this is to be underſtood of a good, and 
| - , Hlawfullfine, fo thisconfirmationby Parliament 
of cuſtomes, and liberties of Loxdos, (hall bee 
| intended a co- firmarion of all their good, and 
lawfull cuſtome's, and not of unreaſonable, or 
wrongfulluſage,ſuchas in 27. h. 6. if the houſe 
of tenant for terme of yeeres decay, that then 
| he ſhall pay norent, &c. But if your cuſtome 
were then good, and ſo confirmed by Parlia- 
ment, yet the words thereof may not bee 
ſtretched ro ourcaſe, the words are viſus fence - 
ſtramen , and the Civill law fayth, aman may 
eſtop vijum., and not lumen, lumen eſt deſcenden: de 
cels viſuceſft meus proſpetins ad terram. 

And our law fayth, petit viſamiterre, And 
ſus and Iumen differ. But SF. you cannot in 
this caſe defend your ſelfe both by che Com- 
mon law and cuſtome too. For you ought ab- 
ſolurely to truſt rythe oneof them ,and if you 
had'plead thus by way of Barre, your plea with- 
out all doubt wonld-have beene double. 

As ifa rnanwill pleade affeafementc wich wir- 
renty, and rely not on the warrenty, this plea 
is double. So 1n the caſe at the Barre, you plead 
both the Common law, and the cuſtome, and 
your plea is double , and therefore for all theſe 
cauſes ] thinkethe plaintife ought to recover. 


Mr, Plowden. 


pil . Albeic ithath beene alleaged, that " witll- 
owes 


+ 


 thebeſt,as in 12.H.8.a man had apond, andlet 
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dowcs have beene time oat of memory there, 
and theljghts ancienr, 1t is all one , as if the 
houſe had beene builr art this day. Pur the cafe 
there 15a pale berwixt your ground and mine, 
and you biz: to the urtermoſt part of mine, 
by your firſt building I am bridled and ſtoprt of 
my building ; Andin the Country whoſo m:- 
keth a hedge, will make a dike in the uttermoſt 
part upon hisowne land, So he that maketh a 
parke, will leave ground out of the ſame com- 
paſſe without the pale for his keeper to walke 
about it for there hee may better heare if any 
body be there within, then if he were within 
himſelfe, And rhis is called free-bownd. Ir a 
man build his houſe ſo high that ir droppeth on 
mine, an ation will very well lie, for there is 


& a manifeft hurt and wrong done unto me - bur 


22. H.6. where the Prior of St.Edees had three 
Mils, an other man built at-other by them, hee 
could nag have any remedy for this. Butifany 
of his tenahrs which held of him by grinding 
atafeis Mill grinde at che new Mill, the ?rjor 
may have an a&ion againſt him, - for he whoſe 
the land is , mightulſe the ſame for his greaceſt 
commodiry,and gaine. | 

IF a man cut downe Trees wiuch fail upon 
an other mans land, he fhall have his a&ion; 
otherwiſe it is,if a Tree fall by reafon of winde. 
So ih our caſe: of our owne oye we may make 


theſamerunne out, whereby the next _— 


o 


injuria,wh.creforeno ation wouldlie.In 4. E.z. ++, 
a man had a Limnekilne, which deſtroyed the + -, 
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land was drowned, this was but dame 6bſ7; S, "2 


4+. Feb 


By 
F 
" 
« ad . 


fruit of his nexghbour, who maintained his 
action, for in*that caſe this raketh place, ſec 
utere 1#0, ut alien 11 non ledas, And Mr. Raſtall 
ſayth in his booke,if a man have a Dye-houſe, 
& the water which runneth co his houſe, killeth 
the Fiſh of an other. an aQion lyeth. If a man 
caſt filth under my wals, I may puniſh him for 
ic. Andinthe 46, E. 3. The Prior of Buckburſ 
had aſluce, whereby Salmons came in, andone 
ſtopped the ſame, wherefore he had his aCtion. 
Like whereas one catreth away the water, 
which runnetch co my Mill, for the proofe 
whereof Mr. R y#olds put a caſe out of 19.E.3. . 
where an Aſſ: was brought tor two things, one $ 
becauſe hee had levied a houſe to ſtoppe the 
light ; an other, becauſe hee could not repaire 
the ſame: There it wasthoughr tharno ation 
would lie, becauſe he might have Wtedied this 
1nthe beginning when he built his houſe, And 
the caſe was in 7. E.3.in th: laſt povnt,8& there 
the lawyer fayd that he might havt left ſpace 
enough in his owne Land, and the party was 
nonſated. Horweods report hath two verſes, 


Yepe recordare ſi deber edificare 1 
Vt poteris ſtare cum cam vis reperare 


Bur yon aide = ſelfe with a rotiipngn 
that 


4 
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that you have had light time ont of minde,this 
15no good preſcription, for a preſcription muſt 
be againſt ſome party. But this is againſt God. 
Youſay further,that the other had no houſe,w* 
15not gocdfor a preſcription muſt be in the af- 
firmative,and this is in the negative, 8 ſofaith 
Priſot in 22.H.6. that a man cannot preſcribe in 
the not having a houſe. But admitting It to be 
the uſage. 

An uſages generall, & a conſticution ſpe- 
ciall in 1 $00 \ diyerſity 1s taken betweene u- 
ſage, and cuſtome, for that a cuſtome is a thing 
diſagreeing from the Common law, but not con-= 
trary,& alſo it would not be beautifull chat Cit- 
1es ſhould have any voyd places, in them,and it 
would be moft honourable that they ſhould be 
populous. And therefore was there a Statute 
made 27. H.8. ce.primmo,that there ſhould not be 
aly vojd places in divers Cittics, alſo houſes 
are necefſary for the fuſtenance of man,in 23. 
E. 4. there is a cuſtome that if a man plough 
his land, hee might turne his plough upon an 
other mans land: and this was thought a good 
cuſtome for the faycur of tillage, much more 
our caſe of building is ro be favoured. 8. E. 4. 
the cuſtcme 1s that a Fiſh- man may drive ſtakes 
into an other mans ground to drie his nets, 
which was allowed for a yery good cuſtome. 
Likewiſe 15. E.2. one preſcribed that when 
the Hay was carried out of a certaine Medow, 
that he ſhould occupy the land untill our Lady 
day, which was allowed by = Court, So a 
man 


man may preſcribe to have Common of eſto- 


vers in another mans Land, and to cur them 


downe himſeſfe. The Lord in ancient demeſhe 


preſcribed , that if the villaine of another 
Lord remained a yeere anda day in ancient de- 
meſne , that then ir ſhall nor be lawfull for his 
Lord ca take him from rhence, In like manner 
one miy preſcribe to have grayell in my Land, 
and all theſe caſtomes ſtand very well with rea- 
ſon. If [ have a way, and another man plow up 
the ſame, Icannot havean ation on my caſe, 
bur I maſt have an aff: and fo is the booke i 2. 
H. 4. Mr, Fleetewowod fayth that all cuſtomes 
muſt ſtand with reaſon, Andin 5.E.4. itis 
ſfayd, that albeir all cuſtomes are confirmed, 
yet they muſt be examined, by the rule of 
reaſon, as the caftome of Gayelkinde ſtandeth 
with reaſon. The Statute that giveth a writof 
raviſhment,de Gurd toGanrdenin ſoccage ſhal be 
extended to the Mayor, and Aldermen of Los- 
dox,co givethemlike remedy which was confir- 
medby 1.E.3. Alſo the ſtatute that no man ſhall 
give lands in Mortmaine,yet Citizens and free- 
men of Loxdoy may give lands in Mortemaine 
by their caſtome, which cuſtome is alſo 
confirmed by a&@ of Parliament, As for the 
doubleneſſe of the plea I will not ſay any thing, 
for that icis not any Iuſtification, but onely for 
ro diminiſh the damages,if perhaps it be found 


againſt us. And therefore upon the whole matter 


I thinke the plaintiffe ought not to recover in 


thisaQion. Ithinke the contrary,and firſt Iwill 


conſider theſe foure things. Firſt, 
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nuſance by the Common law. 

Secondly, whether this cuſtome be a good 
cuſtome. 
Thirdly, whether ſuch kinde of buildings be 
for the beaurifying ofthe City. 

Fourthly , . whether the tayd confirmation 
by Parliament make this cuſtome good, or nor. 

As touching the firſt matter , the nuſfance 
which is ſuppoſedto bein Toney up of win- 
dowes inthe ſouth part ofan houſe,I conceive 
1s anuſance by the Common law, for by the 
Commonlaw , one thall nor hurt the freehold 
of another, and no greater hurt, grievance, or 
dammage can hee ; Soom any mans freehold, 
then to take away the light and ayre thereof, 
which 1s comfortable ,and commodious for him, 
for when this light, and ayre are taken from 
him, his houfe remainerh as a dangeon. And 
divers caſes there bee where a man taketh a- 
way from an other not the thing it ſelfe , bur 
the commodity of rhe thing, and for that 
he ſhall have his remedy by action: as if I have 
2 water running rhrough your ground unto my 
Mill, and you will turne away the courſe there- 
of, or ftop the ſame; I may bring an affiſe 9g. 
E. 3. pla. 19.yert I will conteffe, rhatif an other 
build a Mill by my Mill, 1 may not have any 
action, as 22, H.6. for itis downu ob[que iwjurie. 
So its In 2. H. + in the caſe of the ſchoo 


eaders ratio. Bur if any onghe to grinde ar my 
: no Mill, 


Firſt, whether ſach buildings,ex oppoſeto, be a Mr- Freyce 


Argument, 
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=. - Mill, andanother will hinder them, an aQi- 
on lyeth 9. H. 6. fo, 45. where the Prior of 

| S:. Bertall had a faire , and one interrupted the 

| comers thereto, whereby his toll was impai- 

red, and yet not his faire, but the profit of his 
faire taken away, and he had remedy. So in 
| |; _ our caſe he hath not medled withour freehold, 

| , and yet hath hee hurt our freehold. So in 4. 

| E. 2.13.E. 3. If I have a faire, and the King 

will grant another, if my faire bee impaired, 
by this I ſhall have an action,and fo. of a ferry, 
and the reaſon is, becauſe a man is compella- 
ble to maineraine his faire, ferry, or market, 


But of a ſchoole, otherwile ic is, for that a 
man isnot bound to. maintaine it, but houſes 
in Citties men are bound to mainetaine. and 
thatby Satute,otherwiſe they may incurre the 
puniſhment. 18.E.3, one built his houſe fo high 
over mine, that the raine dropped from his up- 
on mine, and it was thought there thatan aQi- 
on was mainetaineable, yer that hurr might 
| have beene amended a fortiori in our cafe where 
che hure is perperuall, and cannot be amended. 
Andiffor a way an attion1yeth,as it isiathe 42. 
1 E.3. much more foran harctoour health, which 
F above all things men have regard uno, for the 
' | proofe whereof we have a writ inthe regiſter 
de. eproſo emovendo. Likewiſe the ſelling of 
corrupt meate, whereby mens bodies may ſar- 
ſtaine harme, 15 puniſhablein aLeerte, which 
j proveth 


and if he doe not 3 It 1s puniſhable inaleere.- 
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proverth that the Comman law hath regard un- 
co the health, and welfare of every private man. 
There is a caſe i 4.E. 3.ltb.aſ.pla. 3. where one 
buile a Limckiine, and his neighbour was anoy- 
ed by che (moe thereof, and had his remedy. [f 
a man (hall bee puniſhed for ſmoke, which may 
be avoyded, and dureth bur attimes, what ſhall 
we thinke of the taking away of light, andayre, 
which cannot be amended, bur remaineth a con- 
tinuall,and perpetuallnuſfancezas for the caſes in 
19.E.3. which hath bin vouched fo oft to make 
ſtrongly againſt as, I take them to be one caſe, 
for ſo much as the Iuſtices which ſpeake in one 
place,ſpeake alſo in the otherplace ; and laſt of 
allinborth caſes,the caſe was thus.an affiſe of nu- 
fance was brought , and theplaintiffe counted 
how the defendant had levied a houſe, ſo thar 
thereby his lighe was ſtopped up, and that hee 
could not ſo well come to his houſe as he did be- 
fore, alſo that he could nor repaire his houſe ſo 
well as he could before. 

Herebe (aid, as to the light be 1t a nuſance,ſuch 
a oneas it is.Ti. gue. for the repayring none, for 
when a man buildeth, he muft leave ſo much 
ſpace on his owne ground that he may come to 
repaire his houſe , andif hee had thought thar 


ſtSping of his light had bin no nuſance he wonld 
not have Gid,be it a nuſance Tio. gue. bar have 
faidas he did to theother caſe of repayring, it 
1s no nuſance, And therefore for the firſt matter, 


I chinke this ro bz a nuſance by the Common 
law. C 3 As 
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As touching the ſecond matter, whether this 
cuſtome be a good cuſtome or not, and I thinke 
che ſame is no good cultome : For conſuetudo 
eſtin &c. ut ſwpra,a cultome 15 not again{t law, 
and reaſon , but this cuſtome of yours is againſ 
reaſon, and isin effet, as if a man ſhould rake 
my life from me, for theſe be the inſtruments 
ro maintaine, and preſerve manslife, and the 

| law faith fic meretuo, ut dliennwm non ledas there- 
fore a cuſtome againſt this precept, is walus ns 
and therefore abolezdus, as the caſe in 21. E. 4. 
If the Kings bailife or ary other bailife di- 
ſtraine Cartell, and bring them to rhe Lords 
pound, and if the owner did not within three 
daies agree with the Lord, thatthen he ſhould 
looſe his Cartel], this was thought unreaſonable 
and notallowed for any good cuſtome. Soin g. 
H.6.where there the Lordof a Leet would have 
preſcribed to have all the waſte ground, but he 
could nor,becauſe it was againſt reaſon, that he 
who had nothing in the Land ſhould have the 
waſts. Like unto the faid caſe in the 35.H.6. 
fo. 31. of pledgingof goods,and ſuch is that caſe 
in 43.E.2. wherethe Lord of the Manor would 
have preſcribed thar none cf his renanrs ſhould 
marry their daughcers withour his licence; rhis 
cuſtome was thought to bee againſt all equity, 
and reaſon. In 13.E.3.10 a dum fuit infra etatem 
one would haye preſcribed,thar if the plantiffe 
could number 12 d. hee might «es his land by 
the cuſtome : thisis not a reaſonable cuſtome, 


for 
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fora man may be able ro number 12 4. and yet 
not have diſcretion enough to alien his land. 
So itis likewiſe againſt naturall reaſon, that one 
ſhould barre me of my light,and ayre, without 
which I cannot live, and therefore theſe things 
beof neceſlity. Alſo ir is again{t the law that 
one ſhould: meddle with the freehold of ano- 
ther man,unlefle it bee for a Common-wealth, 
as 8, E. 4. where one juſtified the ſetting in of 


| ſtakes for to drie his nets, and likewiſe in the 


11.H.2:; where one brought an ation for taking 
or driving his Hogges, the defendant juſtified, 
becauſe the cuſtome of the Citty was, thar if 
any mans Hogges came into the Citty,and upon 
waming given to the owners to keepe them 
out, if they came againe,that then they ſhall be 
forfeited. This is a reaſonable cuſtome , be- 
cauſe ſwine are beaſts that may cauſe diſeaſes ro 
bee in a City , and therefore it 1s againſt the 
Common-wealth in 22. E. 4. where itis fayd 
thata man may turne his plow upon another 
mans land, that is a good cuſtome, for by chis 
meanes no land ſhall be unfowne, wich 1s for 
the maintenance of tillage, and the benefic of 
che Common-wealrh. But this your cuſtome 
is but a private cuſtome,and not for the mainte- 
nance of the Common-wealth, and therefore is 
like unto the cuſtome in 43. E. 3.that if the te- 
nant ceaſe to doe his ſervice, the Lord may 
enter, this caftome ſtandeth nos with the Com- 


mon law,neither with the Statute which por 
rec 
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teththe Lord to his cefſavit, and givethhimnor 
any entry. So it is to bee thought of the cu- 
ſtome in 2.H.4. that the Tenants ſhallnor pur 
their beaſts into the Common before the Lord 
hath pur in his, which peradventure hee will 
neyer doe, ſothat the Tenants ſhall never have 
their Common. Soit 1sifa man preſcribe that 
thealienation of the Husbard of the Lands of 
his Wife ſhall bee good without examination 
of her. Like law of the Cuſtome in 43.E 3. 
thatif any goods bee wayned in any manner, 
and if any man take them, that then it ſhaltbe 
lawfall for me to diſtraine, and deraine the di- 
ſtreſſe unrill ſuch time as Iam ſatisfied:by rheſe 
caſes rehearſed it is manifeſt, and cleare that all 
uſages againſt naturall reaſon, and the Com- 
mon law of this Realme,are not cuſtomes, bat 
evill uſages, and not tobe allowed. So inour 
caſe acuſtome to take away a mans lighr, and 
ayre preſeryers of health, muſt needs be evalus 
uſo, and therefore ought to bee taken away ; 
or good uſages ſtand with reaſon, and as 
Brafion ſayth,muſt give place to reaſon,and law. 
But you will ſay , that the law of yourCitry is 
ſuch: Ifay, ifit ſtandnot with reaſon, and law. 
it ſhall not bee allowed. As 10o.E. 3.inan ap- 
peale brought by a Cittizen, the defendanc 


waged bartraile,the Citizen ſaid the cuſtomeof 


Loxdos is ſuch, thata ſtranger ſhould not wage 
batraile againſt a Cittizen, this was thought no 
good cuſtome, nor ſufficient, to deprive aman 


of 
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of a benefit, which the law giveth him. And fo 
in 27.H. 6.in anaQtion of debt upon a leaſe for 
yeeres, the defendant ſayd that the cuſtome 
was, that the plainciffe ſhould repaire the hou- 
ſes, and if not, that the defendant ſhould pay 
norent, this was thought to bee nocuſtome 
allowable.For the third poynt, this is nobeauti- 
fying at all ro the City.In our caſe Mr.Hgzles his 
houſe 1s an ancient houſe, and therefore a- 
gainſt reaſon thatby latter building, the com- 
modity , and uſe of the fame ſhonld be taken 
away. Yoa ſay alſo that it is a thing honourable 
to have buildings in Citties; This Igrant, and 
I thinke no man will deny it: but by building 
of one, to impaire a better houſe , this is not 
any beautifying, or honour at allto a Cirty,but 
rather the centrary. For the fourth matter, if 
the cuſtome be not good, this confirmation can- 
nor make it good- for as I take the law, the 
common learning ic, that a confirmation cannot 
"make a voyde thing good-as for a confirmation 
eſt firmum facere id quod xox firmum fuit ante, ſed 
' fuit tames 26. H- 8. If an Infant grant an avou- 
ſon, and ar his full age confirmeth the ſame, by 
this confirmation nothing is wrought. So it is 
in the cafe of 33.E. 3. where the leaſe for yeeres 
was made by a Biſhop, and he died before the 
yeeres expired , the ſuccefſour confirmeth the 
ſaid leaſe, and ib} operatur. Likewiſe in 39. H. 
6, the King granted an ayouſon to one, and 
after granted the mannor with banc adveuſon to 
aſl- 
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another, and after the confirmation is made, 
yetthe advouiſon paſſerhnor. But where the . 
Statate limitteth, that men may deviſe an- 
to corporations in Mortemaine, yer if they 
will deviſe to any thar is not a corporation, it is- 
without warrant: And alfo albeit a man may 

not wage his law in Lo#doz, yerif at the Come 

q mon law, an action be brought againſt him, he 
A may: ſoitis of thecaſe in 20. H. 6. that if one 
be brought before the Sherife , that the Mayor 
may diſmiſle him,yetafter judgement hee may 
not diſmifle him, 
Likewiſe 12. E. 4. where one would have 
preſcribed ro buy things without paying of 
tolle, that he conld nor beallowed. And there- 
fore I will conclude thar ſuch cuftomes as ſtand 
withlaw, andreaſon, are to be allowed,and 
contrary ſach as ſwerue from the rules of law. 
f and reaſon. tobe difallowed. As this caſtome 
| of yours,that a man ſhould ſtop his neighbours 
lights is altogether unlawfull , and unreaſona- 
| 


ble,arid therefore the plaintiffe oughtnot there. 
| byro bebarred of his ation. 


Mr. Manwoel. 


de Mev _ Herebe two matters chiefely to be conſide- | 
|. Argument, TEQ, whether by the Comman law this bee a | 


nuſance, to ſtop up parr of a mans light. then | 
ifthe Common law feeme to be donbtfall,whe- 


ther the cuitome will helpe us, ornor, divers 
caſes 


y 


caſes haye beene put, when a man toucheth 
notthe freehold of another, but on his owne 
land doth wrong unto another mans. But all 
theſe caſes doe vary from onr caſe, for they are 
where a man hath a private profitin a thing,and 
another by doing an a@ upon his owne land 
taketh away the ſame , wherefore an ation will 
lie, asthe caſe in 46. E. 3. where the Abbot of 
B had Salmons, comming in at a ſluice 
from the ſea, anda ſtranger ſtopped the ſame, 
ſo that they conld not comes, and hee had his 
ation, So tis where one taketh away my way, 
becanſe thns is a thing locall. And fo if water 
running tomy Mill if one miſcarry the ſame-:ge- 
nerally whereſoever I have a private profit, or 
intereſt, and one barre mee of the ſame, it 1s 
injury : bur the ayre is not any element locall, 
neyther may any man miſcarry it, for it ſuffe- 
reth nothing to be voyd, alſo light,and ayre be 
. not things of neceſſity, but of pleaſure, and be 
not any profit in certo/oco, and therefore not 
like unto other caſes of things both profitable, 
and alſo neceſſary. The caſe of the ferry I will 
grant, thatif I have a ferry to tranſport men, 
and another will ere& another I ſh-ll haye an 
action, becauſe that I am compellable ro main- 
taine it, and the not keeping of it, is preſen- 
table ina leete. The ſame law is of the marker, 
where the King granteth an other market 4 
nocumentne of mine, I may have a ſcire facias to 
repeale his letters patents - he haye theſe words 
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inthem , that the grant ſh>uld not bee co the 
hurt, or prejudice of any other market; and 
if not,I ſhall have an ation on my caſe : vour 
caſe was alſo compared to the caſe in 4.E.3.and 
4: af. pla. 3. where the aff, was maintained. not 
or that the plantiffe was annoyed by the ſmell 
of the ſmoke, but becauſe his Apple-trees, and 
other hls fruits were deſtroyed by the ſame, and 
this is a good reaſon, for that it is to his diſinhe- 
ritance. As for the caſe of the Limehouſe ar 
Retchiffe, and the ſmoke of Smiths houſes which 
caſt many unſavoury ſmels, it is dawnum 4bſ7: 
isivria. And I my felfe was by a Smith annoyed 
by the ſmell of his ſmoke, but yet mighe I nor 
have any aQion againſt him. In 18. E. 3.one 
builr an houſe ſo high thar it dropped from his 
to mine, in this caſe an ation will lie, for my 
tiles are thereby conſumed, guits cavat lapi- 
dew. So of the caſe in 2. H. 5.: if by Common 
aſſent our houſes joyne and a gutrer is made 
berwixtus, if I plucke up my part, you ma 
mainetaine an action againſt mee. All theſe 
caſes hitherto put, havebeene of taking away 
« on commodicy,or elſe of conſaming ſome- 
thing. 

The cafe of the filch I finde not in my booke, 
batin the: booke of Entries, and there it was 
Per perietes, ſothat the wals were hurt thereby. 
Bur I will agree with you, that if all your win- 
dowes were ſtopped, that anaQion will lie,and 


this 


a 
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this is not meant of things of pleaſare, but of 
things of profic. And here is not any part of 
your houſe confumzd, bur hereia alert of your 
pleaſure onely, for waich your a&ion is no: 
mainetaineable. And if I have a Windmill,and 
another will build another by mine, I cannor 
have any aCion againſt him, 11, H. 4.7.E. 3. 
22. H.6. Butotherwile it 18 of a Watermilne, 
9.aſifr. pla. .where one had a Watermill,and 
another baile neere unto him, ſo that he could 
not grinde ſo much as he was wonte,in this caſe 
aman may very well mainetaine his action, If 


"I hayean Inne, and another ſer another in the 


fame rowne, hee 1snot puniſhable, bur if hee 
will top my gaefſe, which come to my houſe, 
I ſhall have remedy, If 1 have a Brewhouſe, 
and another build another by mine, I ſhall have 
no-atjon. 12. H.38. If water fall on my land, 
and I make a {laice, andler it out of my land 
unto an other mans; this is diſpunifbable, for 
every man may doe this one after another un- 
till ir come unto the Riyer, but ifirbea river, 
otherwiſe it is, For there it is in /oco certo.If one 
houſe ſhould nor be adjoyning unto an other, 
it woald bea great deformity, and if Cheap. 
fide were ſobnilt, it would bea ſtrange Cheap- 
fide. And the civill lawes fay tharc two lights 
on the former part, and backe of an houſe,are 
ſufficient, And if you make your windowes in- 
to-our garden,this is a wrong done unto us, for 
by this meanes I cannot _ with my friends 
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I further affirme, that for every hurt a man may 
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in my garden but your ſervant may ſee what 
doe; and fo the wrong firſt begun in Mr. Holey. 
And therefore Vievv3 repellere licet. AndIS hath 
not conſumed, or hurt any part of his houſe, 
bur interrupted him of his pleaſure onely. Buc 


not have an aQaion, butifa man beoftentimes 
hurr,he may very well have an ation. Asifthe 
Lorddiſtraineth for rent, anaCtion lyeth nor, 
bur if he diftraine ſooft that I cannor plow my 
land, I ſhall have an aff. So the Kings grant 
of exemprion to one is good, bur ifit bee to di- 
vers, it isnot good, But if the Common law 
would not helpe us,yet cuſtome will, & where- 
as it hath beene ſayd, that it 1s againſt naturall 
reaſon,and law,it is not ſo,Comſvctudoex rationa- 
bil cauſe privet communem legems, and unleſſe it 
doe privere commener hkgem,itis no cuſtome. As 
that an Infant of 15 yeeres age, may alien.For at 
chis age he may conſentto marriage, therefore 
in as great reaſon may he alien his lands : and 
in ſome places any Infant of g yeeres may binde 
himſelfe apprentize, which is a good cuſtome 
and ſtandeth with reaſon. But ſome cuſtomes 
there are thatbe not good, As that the tennants 
ſhall not drive their beaſts into the Common 
before the Lord tath putin his. Soif the leſſee 
will preſcribe to ſurrender at his will, 7. H.6. 
otherwiſe it is of the cuſtome..in the 14. H. 4. 
chat the Tennant ſhall not alien without the 


preſentment of the ſamebefore, this is a good 
cuſtome 
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caſtome, and yet againſt common reaſon, bur 
yet if ithath any taſte, or ſmatch of reaſon, it: 
fhall be allowed. As if the Lord preſcribe rhar 
the tennant ſhall not Common with any beaſts, 
but thoſe which were bred on the ſame land, 
this is good, for this will cauſe the tennant eo 
breed Carrell:likewiſe that a fewe ſole Merchente 
ſhall ſue without her husband, this is good,iand 
yet againſt Common law, and reaſon , becauſe 
the husband hereby is diſcharged of all ſach 
buſines : therefore if a cuſtome have any parr 
of reaſon,it ſhall be allowed. As 8.E. 3. that 
2 man may make an eſtate to his wife during her 
life, and that ſhould bee as good as an endow- 
ment «6d oftiu# eccleſie. So is it of the cuſtome 
of the Iſle of Man, that to ſteale a Capon, or 
a Pigge, ſhall bee felony , and not to ſteale 
a horſe ,  orcow, for that the one may bee 
hid, the other may not, Likewiſe 1s it, that 
the youngeſt ſonne ſhall inherit, becauſe he is 
lefſe able to helpe himſelfe. So is it of the cu- 
ſtome of Kent, The father to the bough, the 
ſonne tothe plow, and yet directly againſt the 
Common law. Sol thinke of thecaſe of Hogs 
put by Mr.#ry, for that in the time of peſtt- 
lence it is dangerous to let them come into 
Citries. | 

This Citty is the greateſt Citty,and moſtpo- 
pulous in this Realme, and the more populous, 
the more honourableg8& the more buildings,the 


more populous,and honourable willitbe. od 
there- 
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therefore building is tobe favoured, And by 
this building all his light is nut ſtopped, but par- 
cell. And Mr, Haks thereby looſeth no not any 
great commodity, bat 1s reſt;ained of alittle 
pleaſure, for which hee cannor maintaine his 
attion. | 

To the a& of Parliament I will fpeake no- 
thing, but this I will ſay, that if any cuſtome 
be meerely voyd of reaſon,it is not good. As 
the cuſtome in 5.H.7. that if the Lord diſtraine 
the beaſts of his tenants for rent, that he may 
detaine them unrill he be ſatisfied at his plea- 
ſure ; and 21. H,7.that if any doe breake the 
pound he ſhall pay 3 |. thisisa voyd, and unrea- 
ſonable caſtome to binde an eſtranger , and yet 
by common conſent of the Lord, and tennants, 
it 13 good to binde the tennants. 

SoifI preſcribe that ifany mans ſheepe goe 
on my ground all the day , to have the foldage 
of them in the night, isa goodcuſtome, becauſe 
by common entendment the owner hath guid 
pro quo. So our cuſtome is for the maincenance 
of the Citty, neyther is it againſt the common 
law direQly,neither hereby any offence,or hurt 
is done unto Mr. Hales, for his houſe is not 
thereby impaired. And therefore, Ithinke his 
action will not lie. 


Finis de cenx Arguments. 
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I. Qveſſios. 


>6) Hether the Church-war- 
; (< dens, and Over-ſeers of 
Ae) the poore of a pariſh with 

PZ aſſent of two Inſtices of 
'Q] the Peace, one being of 
g-\k b) Ie the Quorum, may by the 
Ct V3 _Þ Statute of 43. Elizabeth, 
CaP- 2. Or any law enforce a pariſhioner of 
the ſame pariſh to take a child of a poore pa- 
riſhioner of the ſame pariſh, who is not a- 
ble to keepe his ſayd childe,to be an appren- 
tice? 

Reſol. The Statute of 4.3. of Elizabeth,which 
ſfayth,that the Church-wardens and overſeers 
of the pariſh ſhall put out children to be ap- 
prentices,neceflanily implyerh,thar ſich as are 
fit muſt receive apprentices, and the putcing 


out of poore children to be apprentices is -w 
| E 
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of the beſt waies for the providing for the * 
Poore. 

2.Q. If they may, then whether they muſt hd 
not give money with him, and who ſhall de- 
termine what money tha! be given wit! him, 
if the party that 15 ro cake ſuch an an; reve, 
and the Church-wardns, and Overſeers « 2;i- 
nGt agree thereupan 2 

Reſol. There is no necetitiy thar money mult 
be v1ycn,but that mult be ictt tothe difcreti- 
iy tion of rhe Church-wardens, ar d Overſeers, 


i all circumſtances of ag2 and ability, being 
i conſidered, and if they cannot 9grec with 
wr the party, then the Iuſtices of Feace neerc 
\f "TD . . . » 
| b} adjoyninz, or in their defauit the Seſljons 
ſ of peace are to determine theſe controver-- 
\f fies. 


q. 3. Q. Whether a Knight, Gentleman, C.ler- 
'f gie-man, or Yeoman, or one that js Scyjour- 
ner, uſing hu:bancry , cloathing, or grating, 
or the like. may bee enforced ro take {nch an 
apprentice? 

Reſol, Eqgery man who is by calling or pro- 
feſſion or manner of living, that entertai- 
neth., and muſt have the uſe of other ſer. 
yantsof the like quality,muſt enterraine ſuch 
"= apprentices , Wherein diſcretion muſt bce 

given upon due conſideration of circumſtan= 
CES». 
4. Q. Whether a wealthy man keeping few 
; or no ſervants, nor wantinga ſeryant., bur hi- 
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ving privately may be enforced to take ſach an 
_ apprentice; if not, then whether hee may bee 
taxed towards the putting forth of ſach an 
apprentice? | 

Rejo!. For the receiving of ſuch apprenti- 
ces, the anſwer may beretcrred ro the que- 
{tion next before, but our of doubt every 
fuch pcirfon muſt contribute to the charge, 
a5 £9 ocher charges for the proviſion for the 
POOI ©, 

5 . Q. Whether they mar enforce a pariſmo- 
ner that 1: of ove parith, to take ſuch a childe. 
apprentice,thar is of another paruh,but with- 
in the ſame County or diviſion, if the proper 
pariſh be not 2ble to proy.de for the children 
of the ſamo partih? 

R:(el. The Tuſtices may provide Maſters for 
them in ceher pariſhes within the ſame hun» 
dred; it the fame hundred be nor able,then 
out of that hundred in the re{t of thar County; 
As for other proviſion for the poore, which 
muſt be ar a quarter Seflions. 

6. Q. If ſuch aparithioner may bee enforced 
to take ſuch an a,prentice.and ſhall refuſe not 
onely torake ſuch an appreatice, bur alſo re- 
Faſe tobe bound ro appeare at rhe next quar= 
ter Sefſions,or Alſizes, whar thall be done to 
him? 

Reſol. If any refuſe;Jet ſuch a one be bound 
over co the next Sefſionsor Afſizes ; ifhe re- 


fuſe to give ſuch bond , let him be ſent to 
'E 2 the 


the Goole, there to remaine untill he will give 
ſach bond. 

7. Q.If ſuch a pariſhioner who refuſeth to 
rake ſuch an apprentice ſhall be bound over to 
the Seſſions for not taking ſuchan apprentice, 
and when he appeareth there , ſhall likewiſe 
refuſe,what ſhall be done to him, and what 
ſhall be done unto the parents who refuſe to 
ſaffer their children to be pur out tro bee ap- 
| prentices, themſelves not being able ro main- 
& taine them? 

Re(ot. If at the Seſſions or Aſſizes ſacha one 
refuſeth to take an apprentice & his excule be 


behaviour,and it will be a good courſe toindi& 
ſach a refuler for a contempt, and thereupon to 
fine & impriſon him;if he refuſe robe boundto 
che good behaviour,let him be impriſoned un- 
rill he will; 8& the Kings book of orders direas 
that ſach be bound with good ſureries to ap- 
peareat the Councell board;B8 if the parents of 
[ ſach poore children refuſe to ſuffer cheir chil- 
A dren to be bound apprentices ,or being bound, 
|| entice them away, themſelves not being able 
| to mainetaine them, let them be commiucred ro 
8} the houſe of correQion. 
8 8.Q. whether ic be in the power of any gene- 
rall quarter Seflions to mitigate any penalty 
upona Statute law; If the party indicted ſhall 
fabmic himſelfe co the fiae of the Court, and 
waiye the trayerſe? 


Reſal. 


not allowed, itis fit he bee bound to the good = 
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Reſol. If the party be convicted or confefſe 
the faule, itis not in the Power of the Court 
to mitigate the fine, in ſuch caſes where the 
Stature makes it certaine : but if the party in- 
dicted proteſting his Innocency, yet quja #- 
Init plitare cur: domino Rege puts himſclfe up 
into the grace of the Court, the Court may 
impole a moderate fine,and order to forbeare 
the proſecution. © 

9.Qu. If any be bound to appeare at the Sc: 
fons,and ſhall render ſubmiſlionto the Courr, 
whether the Seſſons may {tay the inditmenr, 
and mitigate the fine aforeſayd upon the con- 
feflion of the fat? 

Reſol. This 1s anſwered before to the next 
precedent Article. 

10.Q.lta man be convicted for b:ing drank, 
tipling, and keeping an unlicenſed Alehouſc, 
or being licenced,for ſuffering others to rc- 
maine tipling in his houſe,or for ſwearing or 
driving Cattell upon the Sunday contrary to 
the Statute jn that caſe provided: whether the 
Tuſtice of peace, before whom he was con- 
viced, or any other Iuſtice of the peace may 
diſcharge him of all or parc of the forfei- 
eure or puniſhment appoynted by the Sta- 
eute ? l 

Reſol. The Iuſtices have no ſuch power of 
mitigation after conviction, where the Sta- 


tute appoynts the meaſure of the puntih- 


ment. | 
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11. Qu. Whether a Cenſtable may upon 
4 warrant for carrying one tothe houſe of cor- 
rection for keeping an unlicenſed Alehouſe 
upon the ſecond conviction breake open the 
houſe wherein the party convicted is,to appre- 
herd him? | 

Reſol, This queition is to be adviſed upon, 
1; 15 put 11 generatll termes and referred to be 
conlidered in the particular where it appea- 
reth, 

t 2.Qu.Ifa woman unmarried be hired from 
weeke to weeke,or from halte yeere to halfe 
yecre, in one pariſh, and there 1s gotten with 
child, and then goeth from thence unto a:0- 

ther pariſh, where ſhee 15 (cried 1n ſervice by 
the ſpace of rwoor three moneths, and then 
diſcovered nar the is with child : The gaeſti- 
oa 1s, whether ſhe ſh3:1 be ſetled in the paritn 
where ſhe was begotten with child , or in the 
pariſh where ſhe was laſt ſetled# 
Reſol. The place where ſuch a woman was 
lawfully ſetled 1s the dir«Ction 1a this caſe, not 
where ſhee was begotten with child. 

13. Qu. If a woman-ſervant unmarried bee 
begotten with child.and then goeth out of ter 
Miſtr1s ſervice, before or after it is diſcovered 
_ thatſhe is with child,and the rc pured father be 
runne away.or 1snot able to free the pariſh : 
whether the Maſter may be enforced to pro- 


vide for her rill ſhe be delivered , and for a 
muneth after? 


Reſel. 


Reſol. If the Maſter hath legally diſchar- 
ged his houſe of ſach a ſ:rvant, hee is no 
more bound to pride for her chen any 9- 
ther. 

I,.(Qu. In cale a pariſh Conqit DAT 94 411Ct= 
ent Demeaſne, and vart of Gui/4:h:, an afhife is 
maJe for the reliete of ts mac itc1nd Soutldie 
ers,the Gaole, &:. according cothe Statute of 
24. Elizabeth, cap. 2, whether the tenants in 
anciznt demeſae ſhall confrivuts with tho 
Gaildablc for the pav meat of the Afſize ? 

Reſol. The Scarnce doih nor diitinguiſh be- 
tweene the anc:ent demeaſne and the Guild- 
able in thete caſes, zbi lex no diſtineuitur,ibi ner 
29s diſtimguitmus. 

15.Q. :Vhether an Inditment of forceable 
detainer be within the Starute of 1. 1acobz,cap. 
5. and not to be removed by Certiarari, unteſſe 
the party indicted firit finde ſureries accor- 
ding to that Stature,and whether the party In- 
dited be to be bound in his abſence to proſe- 
- cute according to that Starute, and whether an 
Inditment of torcible entrie, &c. found at a 
private Seſſions be to be r:moved by Ceri3o- 
zari without ſureries, according to that Sta- 
rate? | 

Reſol. This is fitteſt to be left unto the Court 
of Kings-bench to whoſe commiſſion, and ju- 
ri{d1i tion thisis molt proper. 

16,Q. If one be convicted upon the Starute 


of 3.Car. R. cap. 12. for driving of Cattell 
on 
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on the Sunday through ſeverall pariſhes; whe- 
ther he ſhall forfeit 20s. to every of the fayd 
pariſhes, or onely toone; iftoone, then to 
which of them ? 

Reſet, This Statute giveth the forfeiture 
but of one 20s.for one Sabbarh day. Alchoggh 
the driving on that day be through divers pa- 
riſhes. Therefore where the aCtion is firſt at- 
rached,and rhe diſtrefle firſt taken, that pariſh 
ſhall have the benefit of the forfeiture,and nor 
rhe other. 

17.Qu. If one whois under the age of 30. 
yeeres, and brought up in husbandry, or a 
 mayd-ſeryant, or brought upin any of the arts 
or trades mentioned inthe Statute of 5.E/izes. 
C.4. and not enabled according tothat Stacure, 
tolive at his or her owne hand, ſhall be war= 
ned by two Iuſtices of rhe peace to put him or 
herſelfe in ſervice by a day preſcribed by them, 
and ſhall nor doe the ſame accordingly, bur 
ſhall after continue living at his or her owne 
hand, what courſe ſhall bee taken with ſuch a 
perſon,and how punithed? = 

Reſol. Such perſons being out of ſervice,and 
not having viſible meanes of their owne, to. 
maineraine themſelves without their labour, 
and refuſing to ſerye as an hired ſervant, by 
the yeere, may be boundover to the next Seſ- 
ſions or Affiſes andto be of the good behavi- 
our inthe meanetime,or may be ſent to the 
houſe of correction, 

| 18.Q. 
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18, Q. Whether the taxe for the relieſe of 
the poore, upon the Statnte of 4.3. Elizabeth, 
ſhall bee mae by ability or occupation of 
lands, or both, and whether the viſible abi- 
Iity in the pariſh where hee lives; or gene- 
rall abilicy whereſoever, and whether his 
rent received , within the pariſh where he 
lives ſhall bee accompred viſible ability, and 
whether hee ſhall bee taxed of them onely 
and for any rents received from other pa- 
riſhioners : and what ſhall be ſayd viſible a- 
bility ? 

Reſol, The land within each pariſh is to bee 
raxed to the charges in the firſt place equally 
and indifferently,bur there may be an additi- 
on for the perſonall viſible ability of the pari- 
ſhioner within that pariſh according to good 
diſcretion, wherein if there be any miſtaking, 
the Seflions,8c. or the Juſtice muſt Iudge be- 
rweene them. 

19, Q. Whether ſhops,falc pits, ſheds, pro- 
fits of a market, &c. be taxable tothe poore as 
well as lands, Cole-mynes,&c. expreſſed in the 
Statute 4.3.Elizabeth? 

Reſo. All things which are reali,and a yeerely 
reyenue,muſt be taxed to the poore. 

20. Q. Whether the taxe for the County 
ſtocke, Gaole, and houſe of corre&aion is to 
be made by the Statute of 14. Elizabeth, cap. 
43. Elizabeth : by ability , and upon the In- 
habitants of the pariſh onely , or upon 
F , them 
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themor the occupiers of lands, dwelling in 
that pariſh: or whether ſuch as occupy lands in 
thac pariſh, and dwell in another pariſh ſhall 
be raxed? 

Reſol. 1f rhe Scatute 1n particular caſes give 
no ſpeciall direQion, it is good diſcre:ion to 
goc according to the rate of taxation for the 
poore : but when the Statutes chemſelyes give 
dirc&ioas, follow thar. 

21 Q. Whether any taxes ought tobe made 
for rhe charges that petty Conſtables and Bor- 
ſhoulders are at in conveying rogues from 
parith to pariſh, and relieving of them and how 
ro be rated? 

Reſet. It is fit to relieve the Conſtable and 
Tyching-men , in ſach ſort as it hath beene 
uſed 1n the ſeyerall places where they live. 

22, Q. Whether a luſtice of peace may dif- 
charge a ſervant being with childe from her 
ſervice. allowing that as a reaſonable cauſe that 
ſhe is thereby made unable to doethe ſervice 
which otherwiſe ſhe might have done,8& it he 
may diſcharge her , whether that pariſh ſhall 
prouide for her, till her delivery, it ſhe cannot 
provide for her ſelfe - and ſo alſo if her rime 
be expired before her delivery,who ſhall pro- 
vide for her after her time ended? 

= Ifa woman being with childe procure 
herſclfe to bee retained with a Maſter who 
knoweth nothing thereof, is a good cauſe to 
diſcharge her from his ſervice. And if ſhee bee 


be- 
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begotten with childe daring her ſervice, it is 
all one, but rhe Maſter in neither caſe muſt 
turne away ſuch a ſervant of his owne autho- 
rity. But if hcrterme be ended, or ſhe lawful- 
ly diſcharged ; the Maſter 1s not bound to 
provide for her, but it is a misfortune fallen 
upon the pariſh, which they muſt beare, as in 
other caſes of caſuall impotency. 

23 Qu. Whether being delivered of a ba- 
ſtard child in one pariſh, and goethinto ano- 
ther with her childe; and becomes vagrant, 
and fo is ſent to the place of her birth - her 
baſtard childe being under the age of 7.yeeres, 
ſhall be ſecled with the mother, & there main- 
rained, if the mother be not able, nor the 
repured father knowne, found: or wherher it 
ſhall be ſent to the place of irs birth, or bein 
ſetled with the mother , whether the pari 
where it was borne, ſhall bee ordered by the 
ewo next Iuſtices to pay a weekely ſumme to- 
wards the maintenance of 1t? 

Reſol. The baſtard childe muſt hee placed 
wich the mother , ſo long as it is within the 

ualiry or condition of a nurſe childe, which 
foal be, till ſeyen yeeres of age; and then ir 
is fit tobe ſent tothe place of its birth robe 
provided for, the mother, or reputed father 
not being able. And the pariſh where the 
childe is borne ſhall not bee forced to con- 
tribute tothe charge, as long as the mother 
lives, and the child be under 7 yeeres old. 
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24. Q. A man with his wife and children 
rakes an houſe in one pariſh, for a yeere - and 
before the end of histerme is unlawfully pur 
out of poſſeſſion,and after taketh part of an 
houſe, as an Inmate in another pariſh, from 
whence he is alſo pur out,and then not being 
able to get any dwelling,they come to lye in 
a Barne in a third pariſh where the husband 
flleth ſicke, and the wife is delivered of a- 
nother childe,where ought theſe to bee ſer- 
ledF 
Reſdl. Ifaman or woman having houſe or 
habicationin one pariſh be thruſt outthis isan 
illegall unſetling which the law forbiddeth, for 
none muſt be enforeed to turne yagrant,and 
ſach one muſt be returned to the place where 
hee or ſhee was laſt lawfully ſerled, and the 
Childe alſo borne in the time ofthis dittraQti- 
ON. 
25, Q. Whether an apprentice put out by 
the Churchwardens, &c. according tothe Sta- 
eute troa Maſter in another pariſh, if his Maſter 
die and leaye no Executor or Adminiſtrator 
fit to keepe an apprentice or able to place 
him : He ſhall be provided for in the pariſh 
where hee was apprentice or ſhall bee ſent 
backe to the pariſh from whence he was pur 
Out : 

Reſol. Servants and apprentices are by law 
ſetled 1n that pariſh,and if they become impo- 
rent there, the pariſh muſt abide the adven- 
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rure after their terme or time of ſervice be 
lawfully ended. | 

26. Q. Whar 1s accompted a lawfull ſerling 

ina patiſh,and what not ? | 

Reſot. This 1s too generall a queſtion to re- 
ceivea perfect anſwer to every particular caſe 
which may happen: bur generally this is to bee 
obſerved ,that the law unſetleth none who are 
lawfully ſecled; ner, permits it robe done by 
practice, or compulſion, and every one who is 
ſetled is a native honſholder,ſojourner, an ap- 
prentice or ſervant for a monethar the leaſt, 
without ajuſt complaint made toremove him 
or her, ſhall be held to be ſerled. 

27.Qu. Arogue 1s taken at C. and will nor 
confeſſe the place of his birth - neyther doth 
it appeare otherwiſe bur that he confeſſeth the 
laſt place of his habitation to beat S. hereup- 
on he js whipped and ſent to S. at his comming 
to S. the place of his birth 1s there knowne 
by ſome to be at W, and thereupon the rogue 
confeſſeth it to be ſo:whether he might with- 
out any new vagrancy be ſentto W ? 

Reſol. In this caſe it is fit to ſend ſuch a rogue 
cothe place of his birth:for this 15 bur a miſta- 
king andno legall ſerling. 

28, Q. If an Indi&ment be preferred to the 
grand Iury of the quarter Seſſions of the peace 
againſt one for murder,manſlaughter, for robe- 
ry,felony,or Perilarceny,and ignoramus found 
therupon, whether the ſaid Seſſions may deliver 
:he party by proclamation ornote Reſol. 
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| Refol. Not by Proclamation ar all, but 
for petty Lacenyes, and other petty fello- 
nies; in difcretion the Gaole may be delivered 
of them. 

29. Q. If aconſtable be choſen,and refuſeth 
to take his oath, whar ſhall be done,and whe. 
ther a Conſtable may make a deputy and by 
what meanes ? 

Rejol. The refn(all or negle@ to take oath in 
ſuch a caſe 15 a contempt worthy of puniſh- 
ment, and thereupon to fine, and impriſon 
him,and the making of a deputy 1s rather by 
roleration,then by law. 

30.Q If a Conſtable dye or remove out of 
the pariſh where,&c.how is his place tobe ſup- 

lyed? 
ths Reſo! By the T.ord of the Leete, if thar 
time fall neere, otherwiſe by the Seſſions, 
bur if that bee too farre off, then by the next 
Iuſtices. 

31. Q. If a poore weake man be choſen Con- 
ſtable or Tychingman, and bee uofit for che 
place, how may he be removed, and a fit man 
\worne 1n hisroome ? 

Reſot. The Iuſtices of peace muſt helpe 
this, and if the Lord of the Leere have po- 

wer to chooſe a Conſtable. or Tyrching-man 
and performe ſo ill, ir is ajuſt cauſe to ſeize 
his hberty. 

32- Q. If a nurſe-childe, a Scholler at a 
Grammar-ſchoole, or inthe Univerſicy prove 


0 


rode impotentby ſickneſſe, lamzneſſe, lunacy, 
or diſcovery of [deocy; &c, how fuch perſons 
ſhall be diſpoſed ? 

Rejol. A nurſe-childe or a ſcholler at the 
Grammar-ſchoole, or at the Vniverlicy, or 
perſons ſent to the Common ga le, Hoſpirall, 
or houſes of correction, are not tobe eſtee- 
med as perſons to be ſetled there, more then 
travailers in their Innes, but their ſerling is 
where their parents are ſetled,; and children 
borne 1a common Gavles, and houſes of cor- 
re&ion,their parents being priſoners,are to be 
maintained at the charge of the County. 

33. Qu. What proportion Parſonages or 

eithes ſhall beare to the taxation of the poore 
of the pariſh? 
Reſo!, The Parſon or Vicar preſentative, 
ſhall according to the reaſonable value of his. 
Parſonage, having conſideration to the juſt de- 
ductions. 

34. Q. Wherher for the placing the poore 
of the pariſh,not to be removed by conſent of 
the pariſh, theſe poore men may not be placed 
as Inmates for a time ? 

Reſot. They may by expreſſe words of the 
Statute of the 4.3. of Elizebeth. 

35.Q. IF a parithioner or owner within a 
pariſh doe bring into the parifh wichour che 
conſent of the pariſh a ſtranger of another 
pariſh , which is or apparantly ts Iike to bee 

burthenſome unto the pariſh, how they may 
eaſethemſelyes? Reſo!, 


(40) 
R:ſol. By taxing ſuch a one to the charge of 
the rates of the poore,rnot onely havingreſpe& 
ro his ability or the land he occupies, bur accor- 
dirg to the dammage and danger he bringeth 
to the pariſh by his folly, 

36. Qu. For warding 1n the day time, for 
apprehending of rogues, whether the Conſta- 
ble may not enlarge it ro a farther time? 

Reſet. Warding in the day rime 1s of great 
uſe,and muſt bee left ro the diſcretion of the | 
Conſtables or dire&ion of the Iuſtices to vary 
according tothe occaſ1on. 

37, Q. Whether Alehouſes ought to be al- 
lowed onely in thorowfare Townes, and o- 
thers in other places to be reſtrained onely to 
ſell tothe poore out of doores. 

Reſel. The Inſtices ſhall doe very well to 
allow none bur 1n places very fit for their 
{cituation and uſes, and to moderate the num- 
ber. 

38.Q.A man for his quality otherwitſe fit tobe 
a Conſtable, or of other Office of that nature 
procures himſclfe to be the Kings ſervant ex- 
rraordinary, and by that meanes would excuſ? 
himſelfe to ſerve in the Country. 

Reſol, A ſervant extraordinary may well 
performe his ordinary ſervice in the Country 
according to his quality, 
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The Inflices opinion touching the Commiſſions by 
which the Inſtices fit a: Newggte. w 


E Inſtices at Newgate fit by 
vertue of two Commiſſions ,,;..., .;_: 
(v1z.) Gaole delivery and Oyer onies included 
and determiner. all treſpaſles, 
es By the Commiſhon of Gaole oor 
delivery they may try all piiſoners jn the Gaole delivery 
Gaole, or by bayle, or ſuch as be indited will P< Po%e: 
render themſelyes, genera'ly for all fteloces: of Kd > 
and alfo for ſuch other offences as are partj. y- 82fi them 
larly afſigaed to them by Starute. = IOEE 
The Stature of 4. Eljzabe h 3. cap. 2. doth er id cos. 
give them power to receive Indictment a- {©<5. 
oainſt priſoners or ſuch as are upon baile,and » 1. arc. pye-, 
to proceede to try the ſame (viz. ) ndiftments 99 'uſtices of 
taken before rhe Tuſtices of the peace, and + Si 
by equity thereof all Indictments before coro- of: ww; rs 
ners 3. Mar. Bro. Commiſfion. omning. 24. {hh {191 oc | 
. . eld elt]:.h 
that the Commiſſion is ad deliberand.Gaul, de Sn __— 
priſon. in ei;dem exiſten. Bur they cannot take bythcir gene: 
indi&ments as [aſticesof Gzo'e delivery, bur 7) ©29% 5n6 
being Iuſtices of the peace, they mav take Ini- GED = 
3 ! y the ſawe 
diQmenrs againſt priſoners, but not azainſt 742190 to tak* 
them that bee ar large, for aſmuch as power "Ce 
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15 given them,conſequently they muſt have 
meanes todoe fo, which is by Indictmears, 
Id quar. 

Howlſoever it is cleere that they may en- 
quire of many offences and take 7 #—- hin 
in ſoch caſes wh-re power by the Statute is 
given to the Iuſtices of Gaole delivery inſfach 
caies where they have authority by Law or 
Scature there the ritle of oidiimags | 1s that 
ad gaolam deliberationem text. before the Com- 
millioners of Gavle deliv-ry, I. S. was indi- 
ed, and the r::cord muſt be made up fo. 

And whercgs by the Statute 4. E 
cap. 2. Inditments ten before Inſtices of 
peace or Coroners or any other againſt any 
pritoners, then the entry of the Indi&tments 
1s returned taken, Mcmorard. quod ad generdl: n 
Seſſionems tent befnre A. B. C.&c, luſtices 4d 
parem inComs. Midikſex or LondunT $. was 1n- 
di-ted, and then tryed before luſtices of 
Gavule delivery,and by v<criue of rhe ſayd Sta- 
rure Indi&tments taken befo.e Tuſtices of the 
peace of Eo2dox ox Middkſex,and tryed before 
the In'tic-'sot Gaole delivery. 

The Commiſſion of Oyer and Terminer is 
ad triand. inqurrend. audiend. tt delerminand. 
they mav enquire of all offences mentjoned in 
tne Commiſſion, albeir the offendors bee at 
Jarge bur they cannot try priſoners upon In- 
diFments taken before any other then them- 
ſelyes,as the Iuſtices of Gaole delivery may by 
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the aforeſayd Statute, unleſſe there be a ſpe- 
ciall Commiſſion made.as it was in the caſe of ;.3ar.Bro- 
the Earle of Leiceſter, mentioned in Plow.Cope, ©22: 34. 
for the ordinary Commilſſicn of Qyer, and 
terminer is 4 iaquirend, audiced.et determinand. 
therefore they canr.or determine of thirgs 
unlefle they made enquirie fiſt, and on the 
other fide alſo rhe Iuſtices of Gaole delivery 
may trie indictments taken before luſtices of 
the peace,yer if one indicted before Commil:- 
fioners of Oyer and Terminer, the luſticesof 
Goale delivery caxnot try theſame, becauſe 
the Record of the Commiſhon of Oyer and 
Terminer are to bee returned 1n the Kings 
Bench.44.E. 2.31- 

The Commiſſion and the Records of the 
proceedings before the Juſtices ot Goale de- 
livery, are tobe 1eturned tothe Cuſtos Rotu- 
lor.of, the Countie,when the ſame perions are 
Iuftices of Goale delivery, ard of Oyer and 
Terminer,they may fit the ſame day and place 
and ec quire by the ſame Iurie, but rhe entry 
of the Records muſt be ſeverall, according as 
the lInditmenris. 

Atthe Aſſizes in the Countrev. the Ioſtices 
have their ſeveral power as the Iu' ices of 
Goale delivery O) er and Terminer, and In- 
ſtices of rhe pear e. | 

Bur when the records are made up, they 
mult hee according to the power they made 
elefion co proceed upon. 
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the Clerkes of the Afſizes promiſcuouſly 
make-entry1Htereof, Bur if a Writ of Error 
bee brought, they muft certifie according to 
Law, orelſe itwill be erromoas, and ſoupon a 
Certiorar1. 

The S:flions of London may be begun at 
the Guildvall, and then adjourned to New- 
gate, it ſome Inditments bee at Guildhall, 
then thoſe muſt bee ſo certified: if others at 
Newgate, then the adjourment muſt bee 
mentioned, and that the Indi&tment wasthen 
taken. 
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Note that the tryall of Indiaments taken 


before Iuſtices of the peace of London , can- 


not be tryed at Newgate, as in nature of a 
tryall before Juſtices of the peace at TLon- 
don, for many of the Commiſlioners , for 
Gaole delivery, are not Inſtices 6f the 
peace for London bur in ſuch caſes the tryall 
maſt be before the Iuſticesof Gaole delivery: 


_ as upon Indi&tments taken before the Iuſtices 


of peace of London ; as in the caſe of Indi- 
ments taken before the Iuſtices of peace of 
Middleſex. 

Bur if indictments at Newpate be original- 


| ly taken before them, as Iuſtices of Gaovle 


delivery, then ic is enquirable how the Iury 
ſworne, and impannelled to enquire at the 
Seffions of the peace for London, or Middle- 


ſex, doe ſerve to preſent Indittments before 
the 
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the laſtices ofGaoledeſk 

lefle the cuſtome and wrong 
ewo ſeverall luries , ſworne at the TY 
thapeace for London,or Middleſex. a ,arc ali0 by--* 
the ſame oathand impannelling to (erve for the © "2 
grand Iury for che Commiſſion of Gagle deli 
very,and Oyer,and Terminer, 


Upon conference with Mr. Reeling,and 
the Clerkes tor Ncwgate of London, ard 
Middleſex.and the Clcrkes of Allizes,and 
view of the ſeyerall entries, a IROTe Ma- 
cure,and cert1ine reſolution may be given, 
this being in haſt, and wirhout ſuch coaſt 
derations as were requiſite. 
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